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In the Court of Appeals of the District of Columbia. 


No. 2103. 

Carkie Nation, Plaintiff in Error, 

vs. 

District of Columbia. 


a In the Police Court of the District of Columbia, December 

Term, 1909. 


No. 348,198. 

District of Columbia 
vs. 

Carry Nation. 


Information for Destroying Private Property. 

Be it remembered, That in the Police Court of the District of Co 
lumbia at the City of Washington, in the said tim£ 

hereinafter mentioned, the following papers were filed and proceed- 
mgs had in the above entitled cause, to wit: ** 
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In the Police Court of the District of Columbia. 


No. 348,198. 

District of Columbia 
vs. 

Carry A. Nation. 


Bill of Exceptions. 

Be it remembered that in the Police Court of the District of Co¬ 
lumbia the following proceedings took place in the above entitled 
cause at the time hereafter mentioned, to wit: 

An information was filed in said court on the 13th day of De¬ 
cember A. D. 1909 in the following words and figures, to wit: 

In the Police Court of the District of Columbia, December Term, 

A. D. 1909. 

The District of Columbia, ss: 

Edward H. Thomas, Esq., Corporation Counsel, by James L. 
Pugh, Jr., Esq. Assistant Corporation Counsel, who for the District 
1—2103a 
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CARRY NATION VS. DISTRICT OF COLUMBIA. 


of Columbia prosecutes in this behalf in his proper person, comes 
into Court, and causes the Court to be informed, and complains that 
Carry Nation late of the District of Columbia aforesaid, on the 8th 
day of December, in the year A. D. nineteen hundred and nine, in 
the District of Columbia aforesaid, and in the City of Washington, 
at the Union Station, North East, did then and there wilfully break 
and destroy certain bottles containing intoxicating liquors, the prop¬ 
erty of the Washington Terminal Company a body corporate with¬ 
out consent of said Terminal Company the owner of said property, 
contrary to and in violation of an act of Congress, entitled 44 An Act 
for the preservation of the Public Peace and the Protection of Prop¬ 
erty within the District of Columbia,” approved July 29, 1892. 
amended April 21, 1906, and constituting a law of the District. 

EDWARD H. THOMAS, 

Corporation Counsel, 
By JAMES L. PUGH, Jr., 

Assistant Corporation Counsel. 

Personally appeared W. T. Tyser this 13th day of Deeem- 
2 ber A. D. 1909 and made oath before me that the facts set 
forth in the foregoing information upon personal knowledge 
are true, and that the facts set forth therein as on information and 
belief he believes to be true. 

F. A. SEBUING, 

Cleric Police Court of the District of Columbia. 

Filed in Court December 13, A. D. 1909. 

Whereupon Matthew E. O’Brien, counsel for the defendant filed 
the following motion to quash said information, to wit: 


In the Police Court of the District of Columbia. 

No. 348,198. 

District of Columbia 
vs. 

Carry Nation. 

Motion to Quash. 

And now comes the defendant and moves that the information 
filed in the above entitled cause be quashed for the reason that the 
information is filed in the name of the District of Columbia by the 
Corporation counsel of said District of Columbia through his assist¬ 
ant while the offense charged in said information is a violation of an 
act of Congress and an offense against the United States and not a 
violation of any Municipal ordinance or police regulation of the 
District of Columbia, and further for the reason that it avers and 



CABBY NATION VS. DlSTBICT OF COLUMBIA. 3 

rffen^ 1 n ° 8CtS ° f the defenda,lt suffi ««nt in law to constitute an 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant. 

Filed in Court December 13 A. D. 1909. 

W hereupon the Court after hearing argument on said mo- 
tjon to quash overruled said motion to which the counsel for 

. a u * 'defendant duly excepted ana said exception was duly 
noted by the court in its minutes. * 

The court, thereupon ordered the defendant to plead to the infor¬ 
mation filed and the defendant through her counsel filed the follow¬ 
ing special plea to said information to wit: 


In the Police Court of the District of Columbia. 

No. 348,198. 

District of Columbia 
vs. 

Carry Nation. 

Special Plea. 

Nou comes the defendant mid tor plea says that the information 
hied in the above entitled cause does not constitute an offense in 
lavv, punishable in this court, for the reasons hereinafter set forth: 

One. Because while the information charges the destruction of 
property by the defendant, it does not sufficiently describe the prop¬ 
erty alleged to have been destroyed. 

Two. Because the articles described in the information as Prop¬ 
erty, are not property in law. 

Three. Because the articles alleged to have been destroyed are 
bottles of intoxicating liquors, and the information does not allege 
that the W ashington Terminal Company, the alleged owner of said 
articles, was lawfully dealing with them. 

Four. Because the articles alleged to have been destroyed when 
offered for sale unlawfully, constitute a public nuisance of such a 
character that a citizen has a right to abate it. 

Five. Because the W ashington Terminal Company has been un¬ 
lawfully exposing for sale and selling intoxicating* liquors at the 
Union Station, the gateway to the nation’s capital, for more than a 
year last past, without lawful authority so to do, in defiance of the 
Excise law of the District of Columbia. 

Six. That said excise law requires the applicant for a license to 
engage in the sale of intoxicating liquors to secure the endorsement 
of a majority of the owners of property on the square con- 
4 fronting his place of business and no such endorsement can 
be had by the Washington Terminal Company except by act 
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CARRY NATION VS. DISTRICT OF COLUMBIA. 


of Congress, since the property confronting its place of business is 
owned by The United States. 

Seven. That the said Washington Terminal Company has per¬ 
mitted minors to loiter about the place where said liquors were ex¬ 
posed for sale contrary to law. 

Eight. Because the sale of intoxicating liquors as a beverage is a 
menace to the health, morals and welfare of the people and can not 
be conducted lawfully, and any act authorizing it to be conducted is 
unconstitutional and void. 

Nine. That no person has an inalienable or inherent right to en¬ 
gage in the sale of intoxicants, and every individual has the right to 
abate a nuisance of this character. 

Ten. That if the defendant did as alleged in the information, 
destroy the articles alleged to have been destroyed, that she acted in 
good faith and within her rights as a citizen in attempting so far as 
she was able to abate a nuisance. 

Eleven. That it is not within the power of Congress to bargain 
away the morals of the people by authorizing the sale of intoxicating 
liquors, and any permit or license to engage in the sale of intoxicat¬ 
ing liquors for beverage purposes to be drunk upon the premises 
where sold is erroneously granted, and does not protect the owner 
from the consequences of maintaining a public nuisance. 

And these she is ready to verify. 

These premises considered, the defendant claims that she com¬ 
mitted no offense against the laws of the land, that she was entirely 
within her rights, and that she ought not to be held to answer to the 
charges alleged against her in the information. 

MATTHEW E. O’BRIEN, 
Attorney for the Defendant. 

Filed in Court December 13th A. D. 1909. 

5 Whereupon the Corporation Counsel for the District of 

Columbia through his assistant filed a demurrer to the above 
special plea in the following words and figures, to wit: 

In the Police Court of the District of Columbia. 

No. 348,198. 

District of Columbia 
vs. 

Carry Nation. 

Demurrer to Special Plea. 

Now comes the Corporation Counsel through his assistant and for 
plea says that the special plea filed in the above entitled cause is not 
sufficient in law and is bad in substance. 

JAMES L. PUGH, Jr., 
Assistant Corporation Counsel. 
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denlutrrTL^sScial^r" 1 °° UnSel the C ° Urt SU8tained the 

p eUP ( ° n COUr ‘ s ? lfor the defendant duly excepted to the ruling 
n.M ,nd “ M ““ plion “ d “* 

of Appeals" Ft ° f ,ntentlon to “PP^ for a writ of error to the Court 

h °r eu P<>n the Court heard the evidence of James E. Thomas 
who after being duly sworn, deposed and said he was the agent of 
the \\ ashington Terminal Company, that it is a body corporafe that 

ho *?e f °T er °f. the , artlcles alle «ed to have been destroyed, to wit 

fhl w f ""? X,0a ‘ lnR I’lVT' ,hnt said Kqw** were the property of 
the V ashington Terminal Company, and that their value was $35. 

Henry Eiilers a police officer of the District of Columbia was 
svvwn and testified he saw the defendant break the bottles of intoxi¬ 
cating liquors Dy throwing two hatchets behind the bar, and that ho 
placed her under arrest. 

° Jp ls b f ln §. a l 1 tl ! e ® v >dence offered in the case thereupon 

the Court adjudged the defendant guilty of the offense of 
destroying private property as alleged in the information and gave 
judgment against her by imposing a fine of One Hundred Dollars 
and ordered that in default of the payment of said fine that she 

?„;, he W0rkl, “™ "» "»'*< Colun,bin t 

CoL h of„T n t C0 . U,1Se ! for ‘, he dcfendant save due notice in open 
of fM ° f ' • 1 ’? ,entl °n to apply to the Court of Appeals of the District 
of Columbia for a writ of error based upon the exceptions taken dur- 

anH J H | I t 'r <x '7-i'i ng f as sh< ?wn above, and prayed the Court to sign 
." d r 1 hls bdl . of exceptions which prayer the Court granted, and 
the Court accordingly signs and seals this bill of exceptions this loth 
day of December A D. 1909, nunc pro tunc, and orders the de 
fendant to furnish a bond m the sum of Five Hundred Dollars for 
er appearance in the Court of Appeals to prosecute her writ of error 

1° ablde the 4 judgment of this Court., and in default of 
said bond to stand committed. 

[Seal Police Court of District of Columbia.] 

(Signed) ALEX. R. MULLOWNY, 

Judge of the Police Court of the District of Columbia. 
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7 (Copy of Docket Entries.) 

In the Police Court of the District of Columbia, December Term, 


A. D. 1909. 


No. 348,198. 

District of Columbia 
vs. 

Carry Nation. 


Information for Destroying Private Property. 

Monday, December 13, 1909: Motion to quash information liled, 
argued and overruled. 

Defendant arraigned. Special plea to information filed. De¬ 
murrer to special plea liled. 

After argument bv counsel the Court sustained the demurrer to 
the special plea. 

Exceptions taken to the rulings of the Court on matters of law at 
the time of the several rulings and notice given by defendant in 
open Court of her intention to apply to a Justice of the Court of 
Appeals of the District of Columbia for a writ of error. 

Judgment: Guilty. Sentence: To pay a fine of one hundred dol¬ 
lars, and. in default, to be committed to the Workhouse for the 
term of sixtv days. 

Recognizance in the sum of five hundred dollars entered into on 
writ of error to the Court of Appeals of the District of Columbia 
upon the condition that in the event of the denial of the application 
for a writ of error, the defendant will, within five days next after the 
expiration of ten days, appear in the Police Court and abide by and 
perform its judgment, and that in the event of the granting of such 
writ of error, the defendant will appear in the Court of Appeals of 
the District of Columbia and abide by and perform its judgment in 
the premises. Don A. Sanford, surety. 

Dec. 15: Bill of exceptions presented, settled, signed, sealed and 
filed. 

December 28, 1909: Writ of error received from the Court of 
Appeals of the District of Columbia. 
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In the Police Court of the District of Columbia. 


United States of America, 

District of Columbia , ss: 

I, Frank A. Sebring, Clerk of the Police Court of the District of 
Columbia, do hereby certify that the foregoing pages, numbered 
from 1 to 7 inclusive, to be true copies of originals in cause No. 
348,198 wherein the District of Columbia is plaintiff and Carry 
Nation — defendant, as the same remain upon the files and records 
of said Court. 
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«eal t ofMid°Cburt he i! 0 Uil '"*• name and a,lix tlle 

7th day January, A. D. 1910*' " Ushlngton ’ ln 801(1 District, this 

[Seal Police Court of District of Columbia.] 

Clerk Police Court%Ut^fc^Umbia. 

9 St o' »• 0»y 

10 United States of America, ss: 

£iaa,«t 

V he rendhion of 

between District of Columbia, plaintiff Ln befo(e / ou . 

ant, Information No. 348,198, a manifest error ww, 10 "’ de (? nd * 
the great damage of the said defendant ns hv ha 4 happened, to 
We being willing that error if «i nv i, * i’ 1 v ier complaint appears. 

this behalf, do command you, if judgment be fherp’ ** ° resaid 111 

then, under your seal, distinctly and Znly voS ^I'd ^tT"’ ^ 
and proceedings aforesaid with «»11 *u; ^ 11 > ou . 5?en< J the record 

the Court of AppSWflie DMriil co ?f ernin * the so >»e, to 

writ, so that yo!T have the « t<J « elher with ihis 

Washington, within 15 davs from the date'hereo^thit‘^P peals ’ a j 

teixcizr** “ “»'»■ r«a 

Witness the Honorable Seth Shonarrl phi^r t *• 

Court of Appeals, the 28th dav of P December f i^fh* ° f t le , Said 
Lord one thousand nine hundred and nine. ’ ‘ ye “ r ° f our 

[Seal Court of Appeals, District of Columbia.] 

Cierk of the Court of Appeals outlie DUtrUt^CohLmlna. 

Allowed by 

SETH SHEPARD, 

Chief Justice of the Court of Appeals of the 

District of Columbia. 

Endorsed on coyer : District of Columbia Police Court. No 21 Ot 
Carr) Nation, plaintill in error, vs. District of Colnmt>;<» n 1 , 

Appeals, District of Columbia. Filed Jan 7 1 qi^rr Court „ 0 / 
Hodges, clerk. • 7 ’ 1910 - He "ry W. 
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In *1 U+ 5 ^^ ^ 

JANUARY TERM, 1910. 

No. 2103. 

No. 7. SPECIAL CALENDAR. 

CARRY NATION, Plaintiff in Error, 

v. 

DISTRICT OP COLUMBIA. 


BRIEF FOR DEFENDANT. 

Statement of the Caae. 

The plaintiff in error was tried in the Police Court under 
an information charging her with destroying private prop¬ 
erty-bottles containing intoxicating liquor—in violation of 
the act of July 29, 1892 (27 Stat., 322), and the amend¬ 
ments of April 21, 1906 (Acts Relating to the District of 
Columbia, p. 313). 

A motion was made to quash the information on the 
ground that she was charged with an offense against the 
United States, since the offense was created by an act of Con¬ 
gress. The motion to quash was overruled, to which ruling 



of the court the plaintiff duly excepted. She then filed a 
special plea, under eleven heads, to which a demurrer was 
interposed and sustained. To this ruling the plaintiff also 
excepted, and announced that she would stand upon her 
special plea. 

Thereupon evidence was introduced tending to prove that 
one James E. Thomas was the agent of the Washington Ter¬ 
minal Company, a corporation, and the property destroyed, 
i. e., bottles containing intoxicating liquor, was the property 
of the said company, and their value was thirty-five dollars 
($35.00). One Henry Ehlers testified that he was a police 
officer, and saw the plaintiff break the bottles of intoxicating 
liquor by throwing two hatchets behind the bar, and that he 
placed her under arrest. 

ARGUMENT. 

I. 

The Motion to Quash. 

That the offense charged was created by act of Congress 
does not make it necessarily an offense against the United 
States. Congress, in its capacity as the legislature of the 
District of Columbia, has the power to, and frequently does, 
pass municipal ordinances. The act in question is one of 
this character. There is nothing whatever in the act to 
show that it was intended to have national scope, but its 
operation is expressly limited to the District of Columbia. 
It is plainly municipal in character. If there were any 
doubt about this, it is set at rest by the title of the act (27 
Stat., 322): 

“An act for the preservation of the public peace and the pro¬ 
tection of property within the District of Columbia ” 

and by section 18 of the act (27 Stat., 325): 



“That all prosecutions for violations of any of the 

fnn'h SI< iI 1 * ° * al \" of th© ^ a ' vs or ordinances provided 
for by this act shall be conducted in the name of and 

for the benefit of the District of Columbia, and in the 
same manner as now provided by law for the prosecu- 
ttons of offenses against the laws and ordinances of 
the said District Any person convicted of any viola- 
tion of any of the provisions of this act, and who shall 
fail to pay the fine or penalty imposed, or to give 

initial "ih ere lh 1 e , same . is required, shall be com¬ 
mitted to the workhouse m the District of Columbia 

tor a term not exceeding six months for each and 
every offense.” 

The brief of the plaintiff contains two cases supposed to 
support the proposition that the offense is against the United 
States (U. S. v. Watkins, 3 Cr. C., 441, and Cohens v. Vir¬ 
ginia, 6 V h., 264). The first holds that when Maryland 
ceded certain territory to the United States, part of the Dis¬ 
trict of Columbia, for the seat of government, all the author¬ 
ity over the said territory possessed by the State passed to the 
United States. 

lhe second case decided, after sustaining the jurisdiction 
of the Supreme Court over the case, that persons selling 
lottery tickets in Virginia in violation of a statute of that 
State could not justify their acts because the lottery had been 
created by an act of the corporation of Washington. 


The Special Plea. 

It is argued that the plaintiff in error was prosecuted under 
the wrong law; that the act of 1892 has been repealed by 
section 848 of the Code, and that she should have been 
charged under this section. Conceding this to be true, the 
plaintiff omits to state that the information also charges her 


under the amendment of April 21, 1906, which is subsequent 
to the section of the Code and is a repeal thereof. This point 
needs no further discussion. 

Some of the special pleas seem to be insisted upon in the 
brief: 

First. That the property destroyed was not sufficiently 
described. The argument of counsel proceeds as if the infor¬ 
mation simply charged the destruction of private property 
without giving any further description. The information 
specifically describes the property as “bottles containing in¬ 
toxicating liquors.” The color, size, shape, and material of 
which the bottles were made are not set out, but this would 
be unnecessary detail. The particular kinds of intoxicating 
liquor contained in the bottles is not given. Whether this 
could be determined after the liquor had been spilled out 
upon the floor is not stated. The plaintiff was sufficiently 
apprised of what kind of private property she was charged 
with destroying, and this is all that is required. 

“§ 348. A verments Describing Personal Propertg — 
Money .—In those cases where the offense is one af¬ 
fecting the personal property of an individual, as 
where larceny, embezzlement or the obtaining of 
property under false pretenses is alleged, a description 
of the property becomes essential in order that the 
accused may be informed of the nature and cause of 
the accusation against him. So property stolen must 
be described with such certainty as will enable the 
jury to say whether the chattel proved to have been 
stolen is the same with that upon which the indict¬ 
ment is founded, and as will judicially show to the 
court that it could have been the subject-matter of the 
offense charged. Great particularity in describing 
articles alleged to have been stolen is not required, 
but they should be described with reasonable cer¬ 
tainty, that is, what is commonly called certainty 
to a common intent, which is construed as meaning 
such certainty as will enable the court and the jury 
to determine whether the evidence offered in support 
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of the charge relates to the same property on which 
the indictment was founded and thus prevent one 
r . on \ he 1 ]n K tried for an offense other than that for 

wh'ch the grand jury indicted him r “1^ enaSe 

o^her e n^ dan r t0 , plead the i ud »t » bar of an 
other prosecution for the same offense. So a descriD- 

hhsnoh R0ld ™ tch .’ has ^en held sufficient where 

by the nubUc ^ ' s h eo ™ t !' oal y Called a g° ld watch 
:.i • , ufil >t is not considered a gold 

watch among jewelers. But it is not sufficient to 
charge a person with having stolen ‘the goods and 
chattels of another with no further description as 

setth^niko'fThe d ° eS not 1 co,n P 1 y wi4 h the well- 
ettied rule of the common law as to certainty” 

Joyce on Indictments, § 348 (Ed. 1908). 

description* 'f'in ° bjection t0 an indictment that the 
offon Pt ‘ i f th ? P ro P ert y m respect to which the 

onon'f cbar f1 t0 have been committed is broad 
enough to include more than one specific article 

the^C 1 crtvof t TB> Charg ; ng th ® larcen y of ‘a horse! 

ilf ”tWV °r er ° f ni8n >; ho ™*’ a "y one P of whfch 
will satisfy the mere words of description. Yet to 

nake available a judgment on such an indictment 

n bar of a subsequent prosecution, something beside 

the record might be required to identify the property 

"'ciaffiif 13 Rh 't"hf in p iC 1 t 7 fi en ‘ S - SeeUnited State 
Blatehford, 178. In that case, which 

was one of smuggling, the description was ‘certain 

goods, wares, and merchandise, to wit, siTLTcT 

taming silk goods of the value of $30,000, a more 

particular description of which is to the jurors un- 

kna " n ’ and *t was held sufficient. The rule is that 

whSh thfT'° n br V ngS “; e P r °P ert y. in respect to 

w hich the offense is charged, clearly within the ^cone 
of the statute creating the offense, and at the same 

s ° ld ? n4,fies 14 as to enable the defendant to fullv 
prepare his defense, it is sufficient.” y 

DU (Brewer T j n ) ted States ’ 166 U ' S > 185, 191 








Second. Plaintiff argues that there can be no property in 
intoxicating liquors. This, however, is contrary to the law, 
because Congress has recognized the traffic therein and pro¬ 
vided in some detail for its regulation and control. More¬ 
over, plaintiff is charged with destroying bottles, and it is 
nowhere claimed in her brief that bottles are not property. 
No authority is cited for either proposition. 

Other doctrines equally as startling are advocated—that 
traffic in intoxicating liquor is a nuisance per se and cannot 
be legalized. It is submitted this requires no answer be¬ 
yond the statement that Congress has provided for the regu¬ 
lation and control of it. 

Again, that the Terminal Company is illegally engaged 
in the sale of liquor, which amounts to a common nuisance, 
and any citizen has a right to abate such nuisance. This 
doctrine means that every citizen is clothed with the power 
of a court to determine what constitutes a nuisance, and, 
more than that, to do so without a hearing of the other party, 
and is also vested with the power of the Executive, to sup¬ 
press such a nuisance summarily. If any argument be 
needed here, it may be found upon the precise point: 

“As private persons cannot abate a common nui¬ 
sance unless it obstructs their own rights, they have 
no right to destroy intoxicating liquors belonging to 
another person, whether kept for illegal sales or for 
other purposes, and the owner may maintain an ac¬ 
tion for damages for such destruction.” 

17 Am. & Eng. Enc., 305, citing 
Turner v. Hitchcock, 20 Iowa. 310. 

Browm v. Perkins, 12 Gray, 89. 

I Wood on Public Nuisances: 

“Skc. 32. II hat Nwififnicc* ore Only Abatable by 
the Court *.—It has sometimes been thought by 
people in some sections of the country, that nuisances 
of this character (public nuisances) can be abated 
by the acts of persons living in their vicinity, w T ho are 
affected thereby. But this is a serious mistake. No 



nuisance whose effect is merely moral can be abated 
except by the courts, and by courts only, bv the ad¬ 
ministration of such punishment as will legally cause 
the parties to desist. It is very laudable on the part 
of the people, in any community, to desire to be rid 
of these moral pests, and the indignation experienced 
by them at the presence of such institutions in their 
midst is just; but they will not be justified in at¬ 
tempting to check the evil by any riotous means or 
unlawful means. The courts are always ready to 
punish the offense, and individuals will not be justi¬ 
fied either in tearing down, assaulting or in any 
manner injuring the house or demolishing the fur¬ 
niture, or assailing the inmates thereof, or do anv 
other unlawful acts. r 


In a suit against the supervisors of a county for not pro¬ 
tecting a bawdy-house burned by a mob, the court said: 

“To keep a bawdy-house and place of rendezvous 
tor thieves and murderers is criminal wickedness- 
but considered only in reference to the safety of 
the house and furniture, it cannot be regarded as 
carelessness and negligence. A house kept as a house 
ot ill lame, and as a resort for thieves and other dis¬ 
reputable persons, is a public and common nuisance, 
but the destruction of the building and its furniture 
is not necessary to its abatement and is unlawful 
The property of the plaintiff was not put beyond 
the pale of the law’s protection by her detestable 
and criminal conduct. She still had a right to ex¬ 
pect and to rely implicitly upon the zeal and ability 
of the proper officers to defend her house and furni¬ 
ture against the unlawful effects of any indignation 
her evil practices might provoke.” 

FA l lii Supervisors of Niagara County, 36 

tf | . 

Sec. 33. The Reason fov This Rule is Apparent ._ 

The law' will only permit the abatement of so much 
of a nuisance as is necessary to prevent the injury. 
In all instances of tangible injury, there is usually 
no difficulty in arriving at the cause and removing 
it. But with intangible injuries, such as are depend- 



ent upon and arise from the acts of persons solely, 
a legal tribunal alone can correct the wrong. The 
buildings in which these practices are perpetrated are 
only temporarily devoted to such purpose; they 
need only to be rid of the persons who use them, 
and cease to operate injuriously to the public when 
this is accomplished; and as the courts have ample 
power to correct the evil, individuals have no right, 
under any circumstances to abate the evil, except by 
resort to the courts. This is also the rule with every, 
nuisance that is merely immoral in its effects.” 

“Sec. 38. And where the license to sell liquors 
will protect a person it will not protect him from 
prosecution for an abuse of the authority given him, 
whereby he creates a nuisance.” 

“Sec. 740. No Public Nuisance Can Be Abated by 
Private Persons. —No man has a right to abate a 
purely public nuisance. A purely public nuisance 
is one that affects public rights merely, and does not 
damage one individual member of the community 
more than another. Principal among such nuisances 
are those which merely affect the morals of the com¬ 
munity, and arise from the improper, immoral, in¬ 
decent and unlawful acts of a person. Thus a liquor 
store where liquor is sold contrary to law is a purely 
public nuisance, but no person would be justified in 
tearing down the store, or demolishing the furniture, 
fixtures or implements used therein or destroying 
the liquor 
Citing— 

Blodgett v. Syracuse, 36 Barb., 529. 

Brown v. Perkins, 12 Gray, 89. 

Ely v. Supervisors, 36 N. Y., 297. 

Moody v. Supervisors, 46 Barb., 659. 

Gray v. Ayres, 7 Dana, 375. 

Shaubut v. St. Paul, 21 Minn., 502. 

See also— 

II Wood, pp. 967-8. 

Joyce on Nuisances, sections 371, 373, and 
376. 




Nor has one a right to fill up a pond to abate a nuisance, 
as the nuisance might be abated by acts short of this. 

Findlay v. Hershey, 41 Iowa, 389. 

Nor can one kill a ferocious dog on the premises of his 
neighbor. 

Uhlin v. Cromack, 109 Mass., 273. 

Nor kill horses on their owner’s premises, although the 
horses are suffering with a contagious disease. 

Franz v. Hilterbrand, 45 Mo., 121. 

It is alleged in the special pleas that the said Terminal 
Company was illegally engaged in the sale of liquor. In 
another that no license could legally be granted to it under 
the liquor law. There is no plea that it did not have a li¬ 
cense, so the illegality of its acts, assuming they were such, 
must have arisen from some other source. It is also alleged 
that minors were permitted to loiter about the premises. 
These matters cannot be raised in this way. If the Excise 
Board has exceeded its powers in granting a license to the 
Terminal Company, certiorari will lie to review its action. 

If the company has violated the law, a prosecution in the 
Police Court is the proper remedy. 

The tenth plea is naive, “that she acted in good faith and 
within her rights.” No authority is cited for the proposition 
that good faith is a defense to a charge of wantonly destroy¬ 
ing the property of another. 

The plaintiff’s brief contains a statement on page 12 that 
after the special pleas were overruled she should have been 
given leave to plead over. The record, top of page 5, says 
she elected to stand on her plea. Moreover, if she wanted 
leave to plead over she should have asked for it. 

Wilkins v. McGuire, 2 App. D. C., 448, 454. 
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Plaintiff makes the point, also, page 12 of her brief, that 
it does not appear that the bottles were destroyed without 
the consent of the owner. This, however, was a matter of 
defense, and the consent of the owner should have been 
shown if that were the fact. But the record again contra¬ 
dicts the plaintiff, because it appears, top of page 12, that 
the agent of the company appeared as a witness against the 
plaintiff. 

It is respectfully submitted that the judgment below was 
correct and should be affirmed. 

Edward H. Thomas, 

Francis H. Stephens, 
Attorney* for Defendant in Error. 
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